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INTRODUCTION

The Office of the City Attorney is proposing amendments that update the buffer zone at health

care facilities, places of worship, and school grounds (Covered Facilities). Buffer zones are

specifically defined public areas surrounding locations where demonstrations or other First

Amendment activities are restricted or limited. Currently, San Diego Municipal Code (Municipal

Code) section 52.1001 provides a fixed 15-foot buffer zone around entrances and exits from

Covered Facilities. It requires demonstrators to withdraw 15 feet away from an entrance or exit

of   a Covered Facility if a person asks the demonstrator to do so. Violations of the current

ordinance may be enforced through criminal penalties or a private civil action. SDMC §§

12.0201, 52.1001, 52.1002. This memorandum provides an update on important changes in legal

authority related to buffer zones since the original ordinance was adopted in 1997.

BACKGROUND

In 1997, this Office issued a memorandum concluding that the City’s then existing 8-foot

floating buffer zone within a 100-foot fixed zone would not survive legal challenge based on a

Ninth Circuit Court of Appeals ruling earlier that year. 1997 City Att’y MOL 304 (97-19; July

17, 1997), Attachment A. The Ninth Circuit held that a City of Phoenix floating 8-foot buffer

zone1 was not narrowly tailored to serve its legitimate governmental interest and thus

unconstitutional under First Amendment protections. Sabelko v. City of Phoenix, 120 F.3d 161

(9th Cir. 1997). As a result, the City Council approved amendments to Municipal Code section

52.1001 to replace San Diego’s floating 8-foot buffer zone with the 15-foot fixed buffer zone it 

has today.

1 Floating buffer zones follow individual people, including while they are in transit.
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In 2014, this Office again reviewed Municipal Code section 52.1001 in light of   the United States

Supreme Court’s decision that year in McCullen v. Coakley, 573 U.S. 464 (2014). In McCullen,

the Court held that Massachusetts’ fixed 35-foot buffer zone surrounding reproductive health

care facilities violated the First Amendment because it was not narrowly tailored to serve the

government’s significant interest. When applied, the buffer zone expanded beyond the actual 35

feet.2 Id. at 493. This Office concluded the City’s 15-foot fixed buffer zone was still valid since it

was far less restrictive, in distance and application, than the invalidated 35-foot buffer in the

Massachusetts case. 2014 City Att’y MOL 104 (2014-8; Aug. 14, 2014), Attachment B. 

The City’s 15-foot fixed buffer zone ordinance has not been amended since 1997 despite

developments in case law   and legal trends. As a result, the City of San Diego’s laws protecting

access to Covered Facilities are outdated and do not sufficiently protect individuals from

harassment and abuse. 

I. REQUIREMENTS FOR CONSTITUTIONALLY VALID ORDINANCE

 REGULATING OR RESTRICTING SPEECH

First Amendment scrutiny will be applied to a law that regulates or restricts speech, even if the

regulation or restriction is only incidental to regulation of conduct. McCullen, 573 U.S. at 476.

For a buffer zone ordinance to survive constitutional challenge, it must be content neutral and

narrowly tailored to serve its legitimate governmental interest in protecting individuals from

“unwanted encounters, confrontations, and even assaults.” Hill, 530 U.S. at 729. 

A. Content Neutral

The standard applied to government regulation of speech depends on whether the regulation is

content based or content neutral. Under the First Amendment, the government “has no power to

restrict expression because of its message, its ideas, its subject matter, or its content.” Reed v.

Town of Gilbert, Ariz., 576 U.S. 155, 163 (2015) (quoting Police Dep’t of Chicago v. Mosley,

408 U.S. 92, 95 (1972)).  To determine whether a law is content based, courts consider “whether

a regulation of speech ‘on its face’ draws distinctions based on the message a speaker conveys.”

Id. (citation omitted). “Government regulation of speech is content based if a law applies to

particular speech because of the topic discussed or the idea or message expressed.” Id. 

An ordinance is content neutral if it does not place restrictions upon a particular viewpoint or

subject matter and instead establishes a narrow time, place, or manner restriction on a wide array

of communications, applied equally irrespective of viewpoint. Hill, 530 U.S. at 719. An

ordinance is not content based if it applies to specific locations and incidentally affects speech

topics related to those locations. To the contrary, facially neutral restrictions applied only to

reproductive health care clinics have been upheld as content neutral. Id. at 725 (upholding a

floating 8-foot buffer zone around health care facilities). 

2 For example, it excluded one petitioner from 56 feet surrounding an abortion clinic. Id. at 473. The buffer zone

outside another clinic excluded a different petitioner from over 93 feet of the sidewalk and driveway outside the

clinic. Id. at 474.
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B. Legitimate Government Interests

Ordinances that promote public safety and protect constitutional rights are typically found to be

legitimate government interests. Schenck v. Pro-Choice Network, 519 U.S. 357, 376 (1997); see

also Madsen v. Women’s Health Center, Inc., 512 U.S. 753, 767-68 (1994). The United States

Supreme Court found that buffer zones “clearly serve these [legitimate government] interests”

because they promote public safety, patient access to healthcare, and unobstructed use of public

sidewalks and roadways. McCullen, 573 U.S. at 487. Likewise, in Hill, the Supreme Court found

the protection of persons who are attempting to enter health care facilities from “unwanted

encounters, confrontations, and even assaults” to be legitimate interests properly protected by

Colorado’s “modest” floating 8-foot buffer zone. Hill, 530 U.S. at 729. The right to medical

privacy, to freely gain access to reproductive health care and educational services, and to practice

religion are fundamental rights under the state constitution and preservation of those rights are

generally legitimate government interests. See Cal. Const. art. I, §§ 1, 1.1, 4; Cal. Const. art. IX,

§§ 1, 5; Madsen, 512 U.S. at 767-68. 

C. Narrowly Tailored

The Supreme Court has upheld floating buffer zones as narrowly tailored regulations where they

are content-neutral and are not substantially broader than necessary to achieve the government’s

interest. Ward v. Rock Against Racism, 491 U.S. 781, 800 (1989). In Hill, the Court held that

Colorado’s floating 8-foot buffer zone was sufficiently narrowly tailored to address the state’s

concerns of unwanted encounters, confrontations, and assaults. Id. at 726-27. The statute allowed

the speaker to remain in one place, and other individuals could pass within eight feet of the

speaker without causing the speaker to violate the statute. Id. Colorado’s law protected speakers

who inadvertently violated the statute by requiring knowledge of the violation, and the Court

considered eight feet to be a normal conversational distance. Id. (citation omitted). Accordingly,

a floating 8-foot buffer zone can be implemented in a manner that does not violate the First

Amendment under current case law if it sufficiently mirrors the statute’s relevant language in

Hill, including its knowledge requirement. 

D. Ample Alternate Channels for Communication of Information

It is imperative that government regulations allow ample opportunity for communications

protected by the First Amendment. In Hill, the Court determined that an 8-foot floating buffer

zone allowed protestors to display signs, leaflet, and exercise oral speech. Id. at 726. The Court

in Hill reasoned that even though a 15-foot floating buffer zone might preclude demonstrators

from expressing their views from a normal conversational distance, eight feet was sufficient to

protect such speech while serving the government’s interest in protecting the public. Id. at 726-

27. A floating 8-foot buffer zone in the City’s ordinance would similarly meet this requirement.

II.  CONTROLLING   LEGAL AUTHORITY ON BUFFER ZONES

Hill is the controlling legal authority on buffer zones. Hill has been upheld and provides

authority for a facially constitutional 8-foot buffer zone ordinance. It is also notable that the
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Supreme Court recently declined to consider a case from New York challenging a similar 8-foot

floating buffer zone, which means that Hill remains the controlling law on buffer zones.

Vitagliano v. Cnty. of Westchester, 71 F.4th 130 (2d Cir. 2023), cert. denied, 144 S. Ct. 486

(2023). 

While Hill provides authority for facially constitutional floating 8-foot buffer zone ordinances,

the court in Hoye v. City of Oakland, 653 F.3d 835 (9th Cir. 2011), found a similar ordinance

constitutionally invalid because its enforcement resulted in content-based regulation of speech.

Hoye v. City of Oakland, 653 F.3d 835, 852 (9th Cir. 2011). Thus, although the ordinance

mirroring the Hill language was held facially constitutional as content neutral, the court

determined that the City of Oakland only enforced the ordinance against those who opposed

abortion, and not those volunteers assisting patient access to clinics. Id. The Hoye ordinance,

although mirroring the language of Hill in all meaningful senses and which was otherwise

facially constitutional, thus had a disparate and unconstitutional impact on individuals based on

the content of their message. Id. at 849. Accordingly, any City ordinance must be enforced

equally regardless of the viewpoints expressed to survive a challenge based on its enforcement.

CONCLUSION

The City may adopt reasonable regulations on speech in public fora (such as streets and

sidewalks around the entrances to Covered Facilities, as Municipal Code section 52.1001 does),

so long as the regulations are content neutral; narrowly tailored to serve a significant

governmental interest; and leave open ample alternative channels for communication of the

information. Ward, 491 U.S. at 800. The proposed amendments to Municipal Code section

52.1001 modeled after Colorado’s buffer zone statute in Hill meet that constitutional standard

because they are content neutral and narrowly tailored to serve the City's legitimate interest in

preventing unwanted encounters, confrontations, and assaults while preserving constitutional

rights to peacefully assemble and express opinions. In addition, the ordinance must be enforced

equally regardless of the viewpoints expressed.

MARA W. ELLIOTT, City Attorney

By_____/s/ Eric LaGuardia___________________ 

Eric LaGuardia

Deputy City Attorney

EL:jdf  
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SUBJE

CT: Viability ofthe C

ity'

s Flo

ating 

Buff

er Z

one 

Ordinan

ce in

 Light 

of Recent

Case L

aw

QUESTION PRESENTED

The C

ity curr

ently has 

in place 

an ord

inance

, San Diego 

Municipal C

ode 

sectio

n 52.1

001,

that 

allow

s a recipient 

of unw

anted

 spe

ech to c

reate

 a mobile, 8

-foo

t floa

ting 

buffe

r zon

e, o

r

"bub

ble,"

 arou

nd himself or h

ersel

f within 1

00 fee

t of

 a hea

lth car

e fa

cility

, pla

ce of w

orsh

ip, or

scho

ol. A

 perso

n can creat

e suc

h a buff

er zon

e by

 oral

ly reque

sting

 the sp

eak

er to

 withdraw

, o

r

by display

ing a

 sign requ

estin

g withdra

wal. If

 the s

peaker 

then fai

ls to w

ithdr

aw, the

 spea

ker

beco

mes su

bject

 to m

isdem

eanor

 pros

ecut

ion, Municipal

 Code

 sect

ion 52.1

002 fur

ther pr

ovides

that a

 spea

ker w

ho re

fuses 

to withdr

aw may be su

bject

 to a

 priv

ate c

ause o

f action

 by the

recipient of the unwanted speech.

You have

 aske

d wheth

er th

e City's fl

oatin

g buff

er zo

ne or

dinanc

e is c

onst

itution

al in

 ligh

t

of the U

nited S

tates 

Supre

me Cou

rt ruli

ng in

 Sche

nck v. Pro

 Cho

ice Netw

ork of Weste

rn New

York, 

-- U.S. --, 

117 S

. Ct. 855

 (199

7) and

 the c

ase 

it reli

es on

, Madse

n v. Wom

en's H

ea

lth

Center

, 512

 U.S. 753 (19

94). 

Earlier 

this week,

 the Ninth Circuit Court o

f Appea

ls issu

ed an

The 

100-foo

t "acc

ess 

area"

 appli

es to

 publ

ic str

eets, 

publ

ic pl

aces, 

and plac

es o

pen to

 the

public

 within the 1

00-foot 

area. State tr

espassi

ng law

s gove

rn entry o

n priv

ate pro

perty.

2Sch

enck

 invol

ved a

n inju

nctio

n requ

iring a

bor

tion prote

sters 

to sta

y 15 fe

et a

way from

perso

ns en

tering

 or le

aving a clinic, and

 fifteen

 feet a

way fro

m vehicles 

seek

ing acce

ss to 

clinics.
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opinion in a relted case, Sabelko v. City of Phoenix 97 Daily Journal D.A.R. 8990 (July 15,

1997), which is also critical, and we believe may control the determination of whether our own

floating buffer zone

 ordinance remains valid.

l

SHORT ANSWER

Based upon the rulings in the two cases cited above, we believe that a court would find

that our floating buffer zone ordinance unconstitutionally infringes upon freedoms protected by

the First Amendment. Although we believe a court would find the ordinance meets two of the

three essential tests of a permissible infringement on such freedoms, the decisions 

in Schenck

and Sabelko would probably lead a court to find that the City's ordinance does not meet the third

essential test: it is not sufficiently narrowly tailored to meet the City's legitimate interests in

protecting the right to privacy and access to health care without unduly burdening First

Amendment rights. As a result, a court would probably invalidate the City's ordinance.

ANALYSIS

A. First Amendment Analysis

1. Content Neutràlity

When the government regulates speech in a public forum, the first standard for

evaluating the constitutionality of the regulation depends on whether the regulation is based on

the content of the speech ("content-based"), or applies regardless of the content

 The Phoenix ordinance is virtually identical to the City's ordinance, except that it

applies only to health care facilities, while the City's ordinance applies as well to schools and

places ofworship. The City's ordinance further clarifies that mere statements of opinion or

disagreements do not constitute a request to withdraw; this distinction, however, does not change

our analysis that Sabelko applies to our own ordinance.

The Sabelko case was pending before the U. S. Supreme Court when the Supreme Court

issued its opinion in Schenck. Thereafter, and based upon Schenck, the Supreme Court

remanded the Sabelko case to the Ninth Circuit for reconsideration and a ruling consistent with

the Schenck decision.

4Our ordinance applies to public streets and public places, and thus operates in a public

forum. See Frisby v. Schultz, 487 U.S. 474,480-81 (1988). Public streets and sidewalks are

traditional public fora.

.
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("content-neutral"). Perry Educ. Ass'n. v. Perry Local Educators Ass'n., 460 U.S. 37,45 (1983).

If it is content-base

d, the regulation must pass "strict sc

rutiny," i.e., th

e regulation must be

necessary in order to serve a compelling state interest

, and must be arrowly tailored to meet that

interest. Id If the regulation is content-neutral, reasonable restric

tions on the time, place and

manner of exercising the freed

om of speech will be upheld as

 long as it is narrow

ly tailored to

serve a significant government interest, and le

aves open ample alternative chann

els for

communication. Id.; Ward v. Rock Againšt Racism, 491 U.S. 781, 791 (1989) (citations

omitted).

To determine content-neutrality, the inquiry is whether the government's speech

regulation is based on disagreement with the message conv

eyed, Id. A regulation that is based

on the recipient's reaction to speech is considered cont

ent-based, not co

ntent-neutral. Forsyth

County_GA. v. Nationalist Movement, 505 U.S. 123,134-35 (1992).

The City's ordinance affects those

 engaged in "demonstration activity," which includes

protesting, picketing, distributing literature, engaging in oral protest, education, or couns

eling

activities. One may argue that it targets only "protest" speec

h, while "support" sp

eech is not

punished. However, the ordinance on its face does 

not regulate the 

content of the speaker' s

message. The ordinance applies

 to any person engaged in demonstration activity, no matter what

the subject or content of the demonstrator's6 message. No particular message is singled out for

regulation. Therefore, the ordinance is content-neutral, and the "reasonable time, place and

manner "

 

test applies.

Our conclusion in this regard is supported by the opinion in Sabelko, in

 which the Ninth

Circuit found that the Phoenix ordinance was indeed "content neutral." G

iven that the C

ity's

ordinance and the Phoenix ordinance are ident

ical in all material respects, t

he court would likely

find that our ordinance is likewise content neutral.

A classic example of a reasonable time, place and manner restriction is the well-

recognized prohibition against yelling "Fire!" in a theater, when there is no reasonable reason

 to

do so

.

Case law in this area refers to "speakers, "

 

"protest

ers," and

 "demonstrators"

 to describ

e

those persons whose speech is being burdened. Unless otherwise noted, th

e term "demonstrator"

is used iñ this memorandum to describe all such persons, because the City's ordinance refers to

"demonstration activity."

000 

306
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2. Significant Governmental Interest

The second inquiry is whether there is a significant governmental interest being served by

the regulation in question. In Madsen, the Supreme Court found that the government has a

significant interest in protecting a woman's freedom to seek lawful medical or counseling

services in connection with her pregnancy, and that there is a significant governmental interest in

protecting medical privacy. 512 U.S. at 767-768.

In the present case, although the ordinance does not specifically describe all the City's

interests, those interests clearly include protecting and preserving several constitutional rights,

including the rights of privacy and the freedom to seek medical services, as well as the

constitutionally-guaranteed right of religious freedom. The City also has an interest in 

promoting public safety and order. The interests stated by the City in the ordinance's recitals

include the prevention of intimidation and harassment directed at persons seeking access to

health care facilities, places of worship, and schools. The City found that those persons are

particularly vulnerable to adverse effects from harassing or intimidating activities at close range.

One of the recitals says:

WHEREAS, such activity near health care facilities,

places of worship or schools creates a "captive

audience" situation because persons seeking

services cannot avoid the area outside of the

facilities if they are to receive the services provided

therein, and their physical and emotional ailments

or conditions can make them especially vulnerable

to the adverse physiological and emotional effects

of such harassing or intimidating activities directed

at them from extremely close proximity....

Courts recognize the "captive audience" principle as one which allows otherwise protected

speech to be burdened, because the recipient cannot avoid the speaker.

7The courts are generally more willing to protect listeners inside their homes. Frisby v.

Schultz, 487 U.S. 474,484-85 (1988) (legislation prohibiting targeted residential picketing

upheld; there is no right to force speech into the homé of an unwilling listener). Outside the

home, particularly in a public setting, it is usually up to the listener to avoid the speaker. The

Supremé Court has also, however, approved of use ofthe "captive audience" principle to support

an injunction against protesters at abortion clinics. Madsen, 512 U.S. at 767-68.
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In both Madsen and Schenck.

 the Supreme Court approve

d a combination of

governmental interests, inc

luding those asserted by the City, as sufficient to justify

 some

burdening of speech. The appro

ved interests 

include pr

otecting a

 Woman's freed

om to seek

lawful medical or c

ounseling 

services in

 connection

 with her preg

nancy, esuring th

e public

safety an

d order, 

promoting the 

free flow

 oftraffic, an

d protec

ting citizens' 

property righ

ts.

The Sabelko

 court likewise had no problem finding that the in

terests s

erved by the

Phoenix ordinance se

rved such significant governm

ental inte

rests. We believe t

hat a court

reviewing the City's ordinance would find this test satisfie

d as well.

3. Narrow Tailoring

 of the Ordinance

The third test is

 whether th

e ordinance

 is narr

owly tailored to se

rve the

 identifi

ed

significant gov

ernmental intere

sts, leaving open ample alternati

ve chann

els of communication,

and burdening no more speech

 than is neces

sary to serve 

the identi

fied interes

ts. Ward, 491 U.S.

at 791. H

ere we believe 

the City's ord

inance, l

ike the or

dinance 

in Sabe

lko. would fail.

The City's ordinance do

es not ba

r anyone 

from speaking to a recipient; a de

monstr

ator

may approach a recipient and spe

ak until asked

 to withdraw

. Even after withdrawing to the

eight-foo

t limit, the de

monstrato

r may contin

ue to spe

ak. Furth

er, the flo

ating zo

ne may only be

invoked within 100 feet of a facility, an

d beyond

 that our o

rdinance im

poses no l

imiations on

the approa

ch. One might conc

lude that su

ch provisions ap

pear to allow sufficient alt

ernatives

and are there

fore "narrowly tailored" t

o serve the

 acknowledged 

governmental inte

rests.

The Ninth Circuit in Sabelko found otherwise. Taking its le

ad from the Sc

henck case, in

which the Sup

reme Court had 

struck down a fifteen

-foot flo

ating b

uffer zon

e, the Ninth Circuit

found that the eight-foot floa

ting zone in the Phoenix ordinance likewise was not narr

owly

tailored

. By prevent

ing leafl

eting and

 communication at a normal conve

rsational d

istance

, the

floating zon

e prevents "clas

sic forms of speech that lie at the 

heart of

 the First Amendment."

Schenck, 117 S. Ct. at 866; Sa

belko, 97 D.A.R. at 8991. Because 

the buffer zone

 "floated,

demonstrators

 would have difficulty determining how to com

ply with the requirement:

Protesters c

ould presumably walk 15 feet b

ehind the individual, or

 15 feet in front

of the individual while walkin backw

ards. But they are then face

d with the

problem ofwatching out fo

r other individuals enteri

ng or leaving the clinic . . .

[A]ttempts to sta

nd 15 fe

et from someone en

tering o

r leaving a clinic and to

The Su

preme Court did allow a fixed fifteen

-foot buf

fer z

one, requiring

 demonstrator

s to

stay fifteen feet away from doorways, parking lot entrance

s and driveways.
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communicate a message--

certainly protected

,on the face 

of the injun

ction--w

ill be

hazar

dous if one 

wishes 

to rem

ain in com

plian

ce with the 

inju

nction

.

Sabelk

o, 97 D.A.R. at 89

91, quo

ting Sc

henck

, 117 

S. Ct. at 86

7. The S

abelko c

ourt the

n

conclu

ded that th

e floa

ting e

ight-fo

ot zon

e in the Ph

oen

ix ordinanc

e suff

ered the s

ame de

fect.

Moreove

r, beca

use flo

ating zones c

ould ap

ply to more thá

n one 

person ent

ering o

r leaving the

clinic at t

he sam

e time, dem

onstra

tors w

ould hav

e diffic

ulty deter

mining w

hethe

r they w

ere in

one or 

more proh

ibited zones, 

and could

 not ac

curatel

y determine w

hether 

they were a

t any given

tim

e in

 or 

out

 of

 co

mpli

anc

e. I

.

Becaus

e the C

ity's o

rdinance 

is virtual

ly ident

ical to 

the Pho

enix ordinance

, a court

reviewing the C

ity's or

dinance 

is lik

ely to find

 this sam

e defe

ct and

 rule th

at the 

ord

inance 

is

unc

onst

ituti

ona

l.

B. Other Related Laws

Notwithstan

ding the con

stitutional in

firmity ofthe City's 

floating

 buf

fer zone o

rdinance

,

there a

re othe

r laws that

 protec

t the s

ignifican

t gover

nmenta

l interes

ts inv

olved. State

 law

prohibits phy

sically

 detaining or

 obstru

cting an

 individual'

s pas

sage into

 or ou

t of a healt

h car

e

facility, p

lace of

 worship, or sc

hool. P

enal Co

de § 60

2.11. Fede

ral law prohibits th

e phys

ical

obstruc

tion, in

jury, in

timidation

 and inter

ference

 of any person

 seeking repro

ductive

 health

services or

 exercis

ing th

eir right

 of religious freedo

m at a

 place 

of worship. Title 18 

U.S.C. §

248(a),

the Fre

edom of Access

 to Clinic Entrance

s Act of 1994 ("

FACE"). F

ACE has b

een

uphel

d as con

stituti

onal. 

Riely v. Reno, 8

60 F. Sup

p. 693,

700-05 (D

. Ariz. 1994

). The

se laws

are liste

d on Apendix A" attache

d to this memorandu

m. There a

re no pub

lished opinions

address

ing Pen

al Code sec

tion 602.11

. However, ne

ither Sc

henck nor Sa

belko 

affect an

y of these

laws.

CONCLUSION

The Sc

henck case se

t the gro

und rules fo

r perm

issible b

uffer zo

nes, and

 in so doing

invalida

ted flo

ating buffer

 zones th

at undu

ly restri

ct freedo

ms prote

cted by the F

irst Amendment.

By its rulin

g, the Sa

belko co

urt has in

dicated how the Ninth Circuit will interpr

et and apply these

rules. In

 light ofbo

th rulings

, we believe

 the City's existing fl

oating buffer 

zone ordinance

would be fo

und const

itution

ally d

efectiv

e. Althoug

h it is c

onten

t-neut

ral and

 serves

 significan

t

govern

mental in

terests

, a cou

rt would probab

ly rule tha

t it in

fringe

s upon First Amendment

freedom

s, beca

use it is

 not na

rrowly tailored

. Moreover, 

becaus

e the "flo

ating" 

aspect

 of t

he

zones c

reates t

he situ

ation that th

e Court fou

nd uncon

stituti

onal, 

we do n

ot belie

ve that t

he

ordinance c

an be modified to inclu

de any type of

 floating z

one.

.
.
.
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Deputy Mayor Warden 

-7. 

July 17, 17

Although the existing or

dinance i

s likely unenforceabl

e, there 

may be al

ternative

measures th

e City can adopt to prot

ect the reco

gnized gov

ernmental inter

ests in pr

ivacy, access

to health

 care, an

d freed

om of speech. We are pre

pared to review the City's o

ptions and discuss

them

 with you

.

CASEY GWINN, City Attorney
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LAWS ASSOCIATED WITH DEMONSTRATIONS

A. 

Penal 

Code S

ections

1. 148(a) - Resisting Arrest

2. 242/243(b) - B

attery on a Peace 

Officer

3. 594 - Vandalism

4. 408 - Unlawful Assembly

5. 409 - Refusal to Disperse When Ordered To

6. 

415(

1) - Distu

rbing the P

eace 

-Fighti

ng

7. 415(2) - Disturbing the Peace - 

Loud Noise

8. 415(3) - Disturbing the Peace - Offensive Words

9. 602.11 - Obstru

cting Pa

ssage to 

Health Care Faci

lities, laces of Worship,

Schools

10. 640.6 - 

Graffiti on

 Property

 of Another 

B. Vehicle Co

de Sect

io

1. 23110(a) - Throwing Substances at Vehicles

C. San Diego Municipal Code Sec

tions

1. 52.80.01 - Trespass

2. 52.2001-52.2003 - Targeted Residential Picketing

3. 59.5.0502B(2)(b) - Noise Violations

4. 81,.08 - Authority of Police in Crowds

D. United States Code

1. Title 18,

 U.S.C. section

 248(a) -

 Freedom

 of Access to

 Clinic Entrances

Act of 1994 ("FACE'D
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OFFICE OF

THE C

IT

Y A

TOR

NEY

CITY OF SA

N DIEGO

Jan I. Gold

smith

120

0 T

HIRD

 AVENUE, SU

IT

E 162

0

SAN DIEGO, CALIFORNIA 92

101

-417

8

TELEPHON

E (6

19) 2

36-62

20

FAX

 (61

9) 

236

-721

5

CITY A

ORNEY

MEM

ORANDUM OF LAW

D

A

T

E

:
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us

t 1

4,

20

14

T

O

:

 

Sh

elle

y Zim

merm

an, 

Ch

ief

 of P
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e

F

R

O

M

:

 

City A

ttor

ney

 SUBJECT:

 

Con

stitu

tion

ality

 of

 Sa

n D

iego

's D

em

ons

trati

on A

ct

ivity

 Bu

ffe

r Z

one

Ordinance

INTRODUCTION

On Jun

e 2

6, 2

014

, th

e U

nited

 Stat

es 

Sup

rem

e C

ou

rt u

nan

imous

ly hel

d th

at

 :. 

Massa

chu

sett

s' bu

ffer

 zon

e su

rrou

nd

ing

 repr

odu

ctiv

e he

alth

 car

e fa

cil

itie

s v

iolat

ed 

the 

First

:  f

· ·- 

mend

ment

. M

cCu

llen

 v. C

oak

ley

, 57

3 U

.S. --

, 13

4 S. C

t. 2

518

 (20

14).

 S

an D

iego 

ha

s a

 fixe

d

1·.  

15-f

oot 

buf

fer z

one

 sur

rou

nding

 entran

ces

 to a

nd

 exits fr

om hea

lth ca

re fa

ciliti

es

, pla

ces o

f

·

:: 

worsh

ip, a

nd 

sch

ool 

grou

nds

. T

his M

emoran

dum

 will e

valu

ate 

wheth

er S

an D

ieg

o's 

ordin

anc

e

=-   

remains val

id inlight

ofthen

ew Sup

reme Court 

decisi

on.

, Q

UESTIO

N PRESENTED

.,l, . .

.

Is S

an Dieg

o's

 bu

ffe

r z

one

 ord

inanc

e c

ontain

ed

 in 

San

 Dieg

o M

unicip

al C

ode

 se

cti

on

 - 52.1

001 valid under

 the F

irst A

mendm

ent?

SH

ORT ANSW

ER

Like

ly, y

es. San Diego

's or

dinanc

e is fa

r·lé

ss r

estr

ictiv

e th

an the

 invali

date

d

 

Massa

chus

etts 

stat

ute a

nd o

ther

 fixe

d bu

ffer z

one

s that

 hav

e been

 chal

leng

ed

 and up

held. San

  . Diego 

Munici

pal C

ode 

sectio

n 52.10

01 would

 likely

 withst

and a

 First A

mendment c

hallenge

.
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h

e

l

l

e
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Z

i

m
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a
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Au

gu

st 1

4, 2

01

4

C

h

i

e

f

 

o

f

 

P

o

l

i

c

e

BACKGROUND

In 2007,

 M

ass

ach

use

tts 

am

end

ed its

 la

w es

tab

lish

ing

 a bu

ffe

r zo

ne 

surr

oun

din

g h

ealt

h

car

e f

ac

ilit

ies

 w

he

re 

ab

ort

io

ns w

ere

 of

fer

ed 

or

 pe

rfo

rm

ed

. T

he

 law

 a

s a

men

ded

 pro

hib

ite

d 

any

per

son

 fr

om

 kn

ow

ing

ly en

ter

in

g o

r re

mainin

g on

 a

 pu

bl

ic 

w

ay o

r s

ide

walk

 w

ith

in a

 rad

ius o

f 3

5

fee

t o

f an

y po

rti

on

 of

 an

 en

tra

nc

e, 

exit 

or

 driv

ew

ay

 to

 a re

pro

du

cti

ve

 h

eà

lth

 car

e 

facili

ty o

r w

it

hin

the

 re

cta

ng

le 

are

a b

etw

een

 an

 en

tra

nc

e, e

xit, 

or

 dri

ve

way t

o s

uch

 a

 fa

cili

ty an

d th

e 

str

ee

t. M

as

s.

Gen

, L

aw

s c

h. 2

66

, §

 1

20

/

*

) (

2007

). 

Se

ve

ral

 in

div

id

ua

ls 

ch

all

en

ge

d

 th

is

 la

w cl

aim

in

g

viol

ati

on

s o

f th

e F

irs

t a

nd

 F

ou

rte

en

th A

men

dm

en

ts. 

Th

e F

irs

t C

ir

cuit 

Cou

rt o

f A

pp

eal

s u

ph

eld

the

 st

atu

te 

an

d th

e U

nite

d 

St

at

es

 S

up

re

m

e C

ou

rt g

ran

ted

 c

ert

io

ra

ri. 

Th

e S

up

rem

e 

Cou

rt

inv

ali

da

ted

 M

as

sac

hu

set

ts'

 la

w an

d p

rov

id

ed

 a de

ta

iled

 F

irs

t A

men

dm

en

t an

al

ysi

s, w

hich

 w

ill 

be

d

i

s

c

u

s

s

e

d

 b

e

l

o

w

.

ANALYSIS

L 

LEGAL FRAMEW

ORK F

OR 

IR

ST AM

END

MENT ANA

LY

SIS

 

Firs

t A

men

dm

en

t ri

gh

ts 

are

 th

os

e a

cc

or

de

d am

on

g th

e h

igh

est 

pro

tec

tio

ns in

 th

e l

aw

.

Firs

t A

m

en

dm

en

t s

cru

tin

y w

ill 

be 

app

lie

d to

 a la

w th

at

 reg

ul

ate

s o

r r

est

rict

s 

sp

eec

h, e

ven

 if

 th

e

reg

ula

tio

n or

 re

str

ict

io

n is

 on

ly

 in

cid

ent

al t

o r

eg

ula

tio

n o

f co

nd

uc

t. 

M

cCu

lle

n, 1

34 S

. C

t. a

t 2

529

.

Th

e s

tan

da

rd ap

pli

ed

 to

 go

ve

rnm

en

t r

eg

ula

tio

n of

 sp

ee

ch

 de

pen

ds 

on

 w

he

th

r t

he

 re

gu

lat

ion

 is

con

ten

t b

as

ed 

or 

co

nte

nt 

ne

utra

l. C

on

te

nt 

ba

sed

 re

gu

lati

on

 m

ust b

e e

va

luat

ed u

nd

er 

"st

ric

t

scr

uti

ny

 an

d m

us

t b

e t

he

 "l

ea

st

 res

tric

tiv

e m

ea

ns o

f ac

hiev

ing

 a 

com

pe

llin

g st

ate

 in

tere

st.

" I

d a

t

25

30, 

citin

g U

nite

d States

 v. 

Play

boy

 Enter

tainm

en

t Gro

up, In

c., 

529

 U

.S

. 80

3

, 8

13 

(200

0). I

n

con

tra

st, 

go

ve

rnm

ent r

eg

ula

tio

n of

 sp

ee

ch

 th

at 

is c

on

te

nt n

eu

tra

l w

ill

 be

 su

bj

ect

 on

ly to

"in

ter

mediate

 scr

utin

y."

 Tu

rne

r

 

Bro

adc

ast

ing Sy

ste

m, In

c. v

. F

.C.

C.

, 51

1 U

 .S

.

 

62

2,

64

2 

(1

99

4)

,

citing

 

Clar

k v.

 C

om

mun

ity fo

r C

rea

tiv

e N

on

-V

iol

en

ce

, 46

8 U

.S.

 

28

8,

2

9

3 

(1

98

4)

. U

n

de

r 

th

is

sta

nd

ard

, a

 go

ve

rnm

en

t im

po

se

d tim

e, 

pla

ce,

 or

 m

an

ner

 res

tric

tio

n on s

pee

ch m

us

t b

e "

narr

ow

ly

tai

lor

ed to

 se

rve

 a 

sig

nifi

ca

nt g

ov

ern

ment

al i

ntere

st,

" a

nd

 le

ave

 op

en

 "a

mple

 a

lter

na

tive

 ch

ann

els

for

 co

mmunica

tio

n of

 info

rm

ati

on

." M

cC

ulle

n, 

134

 S. C

t. a

t 2

52

, (

citi

ng 

ard

 v

. R

oc

k A

gain

st

Racism, 491 U.S. 781, 791 (1989)).

II. 

CONST

IT

UTIO

NAL DEFIC

IE

NCY OF T

HE M

ASSA

CHUSETTS L

AW

In it

s a

na

ly

sis

 o

f the

 M

ass

ac

hu

set

ts 

law

, th

e 

Su

pre

m

e C

ou

rt f

irst

 de

te

rm

ine

d th

at t

he

buf

fer

 zo

ne 

law

 w

as 

con

ten

t n

eut

ral.

 A

lth

oug

h it

 ap

plie

d o

nly

 to 

pu

bli

c s

ide

walk

s o

uts

ide

rep

rod

uc

tiv

e he

alt

h ca

re 

fa

cil

itie

s, 

th

e l

aw

 w

as

 fa

cia

lly

 ne

utr

al. M

cC

ulle

n, 

13

4 

S. C

t. a

t 2

531

. 

It

app

lie

d to

 an

yon

e w

ho

 viol

ate

d th

e b

uf

fer 

zon

e r

ega

rdl

ess

 of

 th

e m

ess

ag

e c

onte

nt. A

 p

ers

on

cou

ld be

 in viol

ati

on of

 the

 law

 by

 sim

ply

 sta

nding

 o

n th

e si

de

walk

 en

gag

ed i

n no

 sp

eec

h o

r

expressive activity at all. Id.

Th

e p

eti

tio

ne

rs 

arg

ued

 th

at 

the l

aw

 w

as

 co

nte

nt 

ba

sed

 be

cau

se th

e l

im

ited

 lo

ca

tio

n w

he

re

it a

pp

lied

 re

sul

ted

 in

 on

ly re

stri

cti

ng 

abo

rtio

n-

rela

ted

 sp

eec

h. T

he

 Cour

t loo

ked

 to

Mass

ach

use

tts'

 co

nte

nt ne

utra

l ju

stif

icat

ion

s fo

r th

e l

aw

 to

 ove

rco

me th

is a

rgu

ment

. T

he e

xpr

ess

int

en

t o

f th

e l

aw

 w

as 

to 

pr

om

ote

 pu

blic

 s

afe

ty

, ac

ces

s to

 he

alth

ca

re,

 an

d the

 "u

nob

str
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 use

 of

pub

lic 

sid
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s an

d roa

dway

s."

 Id

. T

hes

e g

oal
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ith fa

cia

l n

eu
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y, th

e 
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0

14

C
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 ef
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, str

ict

 sc
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e
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 scr
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35

. T
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 tu
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 w
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 se
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C
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Ev
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ow

ed th

at th

e pe

titio

ner

s' d

esi

red

 sp

eec

h was

 most

 ef

fec

tiv

e 

thro

ugh

 per

so

nal

con

ve

rsa

tio

ns 

an

d by

 pr

ov

iding

 li

ter

atu

re 

dire

ctl

y to

 m

em

be

rs 

of th

e t

arg

et a

udie

nce

. Id

 a

t 2

53

5.

· Tile 

exp

an

sive

ne

ss 

of the

 bu

ffe

r z

on

e d

ep

riv

ed th

em

 "o

f th

eir 

two 

pr

imar

y m

eth

od

s of

com

mun

ica

tin

g w

ith

 pa

tie

nts

." I

d 

at 2

53

6. Fo

r e

xam

pl

e, t

he

 b

uffe

r z

on

e e

xcl

ùde

d oe 

pet

itio

ne

r

from

 56

 fe

et s

urr

ou

nd

ing

 an

 ab

ort

ion

 cl

inic. 

Id 

at 

252

7. T

he

 buffe

r z

one

 ou

tsid

e a

noth

er c

lin

ic

exc

lud

ed a di

ffe

ren

t p

etit

ion

er 

fro

m ov

er 

93 f

eet 

of

 the

 sid

ewalk

 an

d dr

iv

eway

 ou

tsi

de th

e c

linic.

Id 

Th

is, 

the

 C

ou

rt f

oun

d, 

bu

rde

ned

 "su

bst

antial

ly more

 spe

ech

 th

an nec

es

sar

y t

o a

ch

ieve

 th

e

Co

m

m

on

wea

lth

's 

as

se

rte

d in

ter

es

ts

." 

Id

 a

t 2

53

7. 

The

 Cour

t th

en ex

am

ine

d se

ver

al l

ess 

res

tric

tiv

e buffer

 zo

ne l

aws a

nd co

ncl

ud

ed th

at

Mass

ach

use

tts 

ha

d no

t a

ttem

pte

d to 

ach

iev

e its

 go

als

 w

ith "l

ess

 intrus

ive 

too

ls r

ea

dily

 ava

ilab

le

to i

t." Id

 at

 25

39

. B

ase

d o

n th

ese

 co

nc

rns

 an

d the

 su

bst

anti

al a

m

oun

t of

 spe

ech

 bu

rde

ned

 by

 th

e

 buf

fer 

zon

e, t

he 

Cou

rt h

eld

 th

at M

ass

ach

us

ett

s' bu

ffer

 zo

ne 

stat

ute

 v

iola

ted th

e First

 A

mend

men

t

bec

aus

e it

 was n

ot s

uff

icie

nly nar

row

ly tailore

d.

IIL 

SA

N DIE

GO'S 

ORDIN

ANCE IS

 V

ALID UNDER T

HE FIR

ST AM

ENDMEN

T

A. 

Sa

n D

ieg

o's

 O

rd

in

an

ce

San

 D

ieg

o's

 bu

ffer

 zo

ne 

ord

ina

nce

 app

lies

 to

 an

y pe

rso

n en

gag

ed in de

monst

rat

ion

 acti

vity nea

r a hea

lth ca

re 

fac

ility

, p

lac

e of

 wors

hip, or 

sch

oo

l gr

ou

nds.

 San D

ieg

o Munici

pal

Cod

e (S

DMC) § 

52

.10

01

. Dem

ons

trat

ion

 ac

tivity

 is d

efi

ned

 to i

nclu

de "

adv

oca

ting,

 p

rot

esti

ng,

pick

eti

ng, distr

ibu

tin

g lite

rat

ure

, o

r e

nga

ging

 in

 ora

l ad

voc

ac

y or

 pro

tes

t, e

duc

atio

n or 

co

uns

elin

g

acti

vitie

s."

Id 

at §

 52

.10

01(

a).

The

 ord

ina

nçe d

ecl

ares 

it un

law

ful

 to re

main with

in 1

5 fe

et of

 a

n

entran

ce o

r ex

it to

 a he

alth

 car

e fa

cility

, pl

ace

 of w

orsh

ip, or

 sch

ool 

grou

nds

 after

 h

aving be

en

requ

este

d to 

withd

raw

 by a per

son en

teri

ng or 

exitin

g th

e est

abli

shm

ent. 

Id. at

 § 5

2.10

01(b

).

, Fifteen feet is measured from the threshold of the entrance or exit. Id. at § 52.1001(d). Once a

dem

ons

trat

or ha

s w

ith

dra

wn to 

15 

fee

t or

 m

ore

, he

 or

 she

 must

 rem

ain at th

at

 dis

tan

ce un

til 

the

Per

son

 rè

que

stin

g with

dra

wal 

has

 ei

ther

 en

ter

ed th

e e

stab

lish

m

ent or

 is

 out

sid

e the

 1

5-fo

ot 

zon

e.

 Id. at

 § 5

2.1

001

(b).

Viola

tion

s of

the 

ord

inanc

e may b

e en

forc

ed

 thro

ugh

 cr

iminal

 pen

altie

s or

 a

private civil action

, Id

 at §§ 12

.0201,52

.1002.
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B. 

First Amendment Analysis

1. Content Neutrality

A ourt would likely find San Diego's buffer zóhe ordinance to, be content neutral and

subject only to intermediate scrutiny. The ordinance is facially neutra. It restricts the location

where demonstration activity may be performed, but imposes the restriction on all demonstration

activity regardless of the message content.

SDMC section 52.1001 applies todemonstration activity at health care facilities, places

ofworship, and school grounds. The fact that the ordinance applies to specific locations, and

incidentally affects speech topics related to those locations, does not render it content based. To

the contrary, facially neutral restrictions applied only to reproductive health care clinics have

been upheld as content neutral. Hill v. Colorado, 530 U.S. 703,725 (2000) (upholding a health

care facility buffer zone). San Diego's ordinance applies more broadly than the Massachusetts

abortion clinic buffer zone in McCullen and the Colorado health care facility buffer zone in Hill.

It does not restrict the content of any particular message despite regulating conduct at certain

places. A court would likely find it to be content neítral.

2. 

Significant Government Interest

San Diego's buffer zone was amended to its current form in December 1997. The

amending ordinance recited several justifications including promoting access to health care

facilities, places of wórship, and school grounds, as well as preserving the constitutional rights of

bóth patrons of such establishments and demonstrators. San Diego Ordinance 0-18452 (Dec. 16,

1997). The ordinance was expressly intended only to prohibit activities that "threaten, impair or

impede" privacy rights, free access to health care and education, the free exercise of religion, and

"constitutionally-protected speech." Id.

These types o f interests that promote public safety and protect constitutional rights are

typically found to be legitimate government interests, Schenck v, Pro-Choice Network of estern

New Fork, 519 U.S. 357,376 (1997). See

 

also Madsen v. Women's Health Center, Inc., 511 U .S.

753, 767-68 (1994). The Supreme Court found similar interests of Massachusetts to be valid in

M

c

C

u

lle

n

,

 

noting that the bufferzone "clearly serves these interests." McCuen, 134 S. Ct. at

2535. Likewise, San Diego's governmental interests, as declared in the 1997 ordinance, would

most likely be viewed as legitimate government interests withstanding First Amendment

s

c

r

u

t

i

n

y

.

3. 

Narrowly Tailored

The third prong of the intermediate scrutiny analysis, narrow tailoring, is often the most

difficult. In McCuen, the Court found that Massachusetts' buffer zone was not sufficiently

narrowly tailored to serve the governmental interests. McCullen, 573 U.S. at 2539. San Diego

decided to amend its 1997 ordinance based on the rulings in Schenck, 519 U.S. 357, and

 Sabelko

v. Ci Phoenix, 120 F.3d 161 (th Cir. 17) (finding a floating 8-foot buffer zone not

narrowly tailored and unconstitutional). This Office concluded that San Diego's then existing
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8-foo

t flo

atin

g buffer

 zon

e within a 1

00

-foo

t fix

ed z

one,

 nea

rly id

entical 

to t

he P

hoen

ix

ord

ina

nc

e i

n S

ab

elk

o, w

as 

no

t n

arr

ow

ly

 tai

lor

ed

. 1

99

4 

Cit

y Att'

y M

O

L 30

4

 (9

7-1

9; 

Jul

y 1

7,

17), The Municipal C

ode was then amended to th

e curr

ent 15-

foot fixe

d bu

ffer zone

.

San Diego's

 curr

ent buffer z

one w

ould likel

y be fo

und to be

 narrow

ly tailored. In

cCu

llen,

 the

 Court

 opined

 that

 "[w

]hen

 sele

ctin

g among

 var

ious op

tion

s for c

om

batii

g a

partic

ular 

probl

em, legi

slatu

res sh

ould be

 enco

urage

d to c

hoose the 

one that

 restr

icts

 less

 spee

ch,

not m

ore

." M

cC

ulle

n, 13

4 S

. Ct. a

t 2

53

2. T

he 

Cou

rt t

hen

 d

iscu

sse

d s

eve

ral 

oth

er bu

ff

er z

one

statutes an

d injun

ction

 term

s tha

t were le

ss res

trictiv

e tha

n the M

assac

husett

s bu

ffer z

one.

A prev

ious ver

sion of Massac

huset

ts' buffer

 zone 

law was u

pheld

 after a

 First

Amendm

ent ch

alle

nge

 in

 2004. Th

at v

ersio

n of the

 law

 es

tabl

ishe

d a

 fix

ed 1

8-fo

ot bu

ffer

 zon

e

arou

nd the

 entran

ces 

and

 dri

vew

ays

 of abo

rtio

n cl

inics. W

ith

in the

 18-

foo

t zon

e, 

it was 

unl

awful

to ap

proa

ch within 6 f

eet o

f another 

pers

on witho

ut th

at p

erso

n's c

onse

nt, M

cGuire 

v. R

eilly, 38

6

F,3d 45 (1 s

t Cir. 2

004). A

 similar l

aw in Color

ado w

as up

held

 by the U

nited

 State

s Su

preme

Cour

t in Hill, 5

30 U.S. 70

3. Th

e C

olor

ado

 law

 pro

hibited

 anyo

ne 

from kno

wingl

y ap

proac

hing

within 8 

feet 

of ano

ther 

pers

on witho

ut con

sent while w

ithin 10

0 fee

t of a he

alth care 

faci

lity

en

tr

an

c

e

. 

I

d

 

a

t 

7

0

7

.

Courts

 have

 also uph

eld fixe

d buffer 

zones

. In Sch

enck

, the 

Supre

me Co

urt u

pheld

 an

injunc

tion crea

ting a

 fixed

 15-f

oot bu

ffer z

one a

round

 the d

oorways, 

drivew

ays

, and

 driv

eway

entran

ces at

 an abor

tion clinic. S

chenc

k, 51

9 U.S. at 3

80. Th

e Court r

eason

ed that 

the 

fixed

buffer 

zone.w

as nec

essar

y to en

sure su

ccess

ful ing

ress a

nd egr

ess of clinic pat

rons. Id

 In

contrast,

 the 

Court 

struc

k dow

n a 1

5-foo

t floa

ting bu

ffer 

zone 

surr

ounding pe

ople 

and ve

hicle

s

enteri

ng or

 leav

ing the 

same cli

nic. T

he Court 

reaso

ned that

 such

 a buf

fer zo

ne re

stricte

d more

speech

 than was nec

essary

, would preve

nt conse

nsual conv

ersatio

n or leaf

leting

, an

d would

"restri

ct the

 spee

ch of thos

e who simply line t

he si

dewalk or c

urb in

 an ef

fort to

 chant

, shout

, or

hold signs peacefully." Id.

The C

ourt al

so eva

luated

 an abort

ion clinic inju

nctio

n

 n Madsen v. Women's Health

Center, Inc

., 512 U.S. 753 (199

4). In that ca

se, the C

ourt uph

eld an

 injunc

tion term proh

ibiting

people f

rom "'cong

regatin

g, picketing

, patrolli

ng, d

emonstra

ting or enteri

ng' any porti

on of the

public r

ight-of-

way ... w

ithin 36 feet

 ofthe prope

rty line o

fthe clin

ic ....

" M

adsen, 512 U.S. at

768. The 

Court a

ccepte

d that the

 purp

ose of

 this te

rm was to

 prote

ct unob

stru

cted acce

ss to t

he

clinic and upheld the 36-fo

ot buffe

r zone aro

und the public

 right-of-way. Id at 77

0. The Court

then struck down a similar 36-f

oot rule ap

plied to priva

te prope

rty areas 

of the cli

nic becaus

e

there was no s

howing that

 such a restrict

ion was nece

ssary to prote

ct clin

ic access

 and it

restricted more speech than was necessary. Id at 771.

San Diego'

s ordinanc

e is le

ss re

strict

ive tha

n m

any of the ot

her sta

tutes a

nd inju

nctio

n

terms previously found v

alid under 

the First Amendment. Sa

n Diego's

 15-fo

ot buffer zon

e

applies o

nly to the e

ntrance 

or exit of a health care fac

ility, pla

ce of worship, or schoo

l g

rounds

.

Unlike the inv

alid term in Madsen, it does not

 burden areas n

ot near 

an entrance or 

exit. San

Diego' s ordinance is also not

 nearly as expansive a

s the 36-foot restri

ction approved in
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ad

se
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Furthe

rmore, S

an Diego

's or

dinanc

e doe

s not

 have

 a term

 allo

wing for 

massi

ve ex

pan

sio

n of the

b

u

ff

er

 z

o

n

e

 s

im

il

a

r 

to

 t

h

e

 M

a

s

s

a

ch

u

s

et

ts

 

s

ta

tu

te

 McCullen.  

Finally, San Diego's ordinance is

lss restrictive 

than the 15-foot fixed buffer zone ap

proved in Schen

ck b

ecause withd

rawal is

oly req

uired

 up

on req

ues

t of

 the

 est

abli

shm

ent'

s p

atro

n,

As one of the least

 restrictiv

e buffer 

zones among thos

e evalu

ated by the United 

States

upreme Court, San Diego's ordinance would likely be upheld. It restricts speec

h only within

15 feet 

ofan entrance 

or ex

it, and only upo

n the r

equest

 of a patr

on. Abse

nt such a requ

est

, a

person remains free to conve

y the desir

ed message ill any

 lawful manner. 

Additiona

lly, the time

ofthe res

trictio

n is extremely shor

t. The a

ffecte

d per

son must o

nly rem

ain 1

5 feet

 away un

til the

patron reques

ting withdraw

al has either e

ntered the fac

ility or is o

utside

 the 15-

foot zone.

SDMC § 52

.1001

(b). A

fter th

at tim

e, the

 person

 is free

 to app

roach

 a differe

nt perso

n and

 re-

enter th

e 15-fo

ot area. The

 ordinance

 is narr

owly tailor

ed to re

strict 

speech

 only for a s

hort tim

e

to allow free ingress and egress to and from a protected establishment and to protect patrons

from

 und

esire

d co

nfron

tatio

n immedia

tely nea

r th

e en

tran

ce or

 exit.

4. Ample Alternative Channels for Communication

Th

e M

cC

u

le

n

 

Court did not analyze the last prong ofthe intermediate scrutiny analysis

because the Massachusetts statute failed on the narrowly tailored prong. However, it is clear that

San Diego' s ordinance is so narrow that a person wishing to engage in "demonstration activitý'

may engage in other forms o f communication even if asked to withdraw. Though less conducive

to quiet personal conversation, a distance o f 15 feet is not so great as to prevent the intended

audience from hearing the communication altogether. Ample opportunity still exists for verbal or

visual communication of the message. A court would likely find that San Diego's ordinance

successfully leaves open ample alternative channels for communication.

CONCLUSION

Unlike the spèech restrictions found by the Court to violate the First Amendment, San

Diego Municipal Code section 52.1001 is narrowly tailored to limit speech only for a short time

within a small area. San Diego's ordinance imposes these limitations in order to protect the

significant government interests of preserving access to health care facilities, places of worship,

and school grounds, as well as to preserve public safety and constitutional rights. It does not

é
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trict all forms of communication, but only

 those necessary to achieve these interests, Based o

n

he First Am

endment jurisprudence of

 the United States Supreme Court, includ

ing the n

ew

M

c

C

u

l

l

e

n

 

decision, San Diego's ordinance is likely to withstand a C

onstitutional challenge.
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